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Intellectual property and 5G: 2019’s culture clash
Telecoms.com periodically invites third parties to share their views on the industry’s most 
pressing issues. In this piece Pio Suh, Managing Director of IPCom, looks at intellectual 
property law in the context of the 5G era.

2018’s Unwired Planet v Huawei Court of Appeal judgment in the UK highlighted the complexity 
of patent licensing, and demonstrated the need for flexibility, transparency and a level playing 
field when it comes to negotiating intellectual property (IP) licenses in the telecoms and 
technology sectors.

It signified what we’ve predicted – and hoped for – for some time: a turning of the tables, and a 
re-balancing of the power traditionally held by some multinational corporations. Rather than the 
complexity, cost and time of Unwired Planet having to negotiate multiple patent licenses for
every patent bearing country, for example, the case confirmed that setting worldwide licence 
rates is FRAND (fair, reasonable and nondiscriminatory). No matter their financial standing, 
power has also traditionally lain in the hands of the licensee. This party often has the upper 
hand in licensing negotiations, as they are able to either refuse to take a licence or stall the 
development of negotiations; known as ‘hold up’. Licensing IP in a FRAND manner, however, 
allows a licensor to confer the benefit of their technology on an implementer while being 
efficiently and fairly reward for their R&D efforts and IP.

This year, 5G mobile technology will be the catalyst for a range of innovations, which will have 
far reaching impacts across a broad range of sectors, including automotive, healthcare and 
manufacturing. Fair recognition of 5G R&D and innovation is going to be crucial in the success 
of the new mobile technology, and businesses will need to understand the complexities in IP 
licensing, to ensure their innovations are rewarded.

FRAND and the re-balance of power

It’s a given that negotiations and decisions regarding IP licensing should be dictated by 
FRAND terms. Relying upon appropriate comparable benchmarks will facilitate open, amicable 
negotiations; and, in many cases, it will encourage dialogue, offers and counter-offers, avoiding 
the need for litigation.

However, we may have been too optimistic, too soon. The ongoing battle between Apple and 
Qualcomm demonstrates how expensive, and convoluted IP licensing can be. The latest in the 
saga? Qualcomm has successfully sued Apple for infringement of patents. This has resulted in
both China and Germany banning Apple from selling some models of the iPhone. However, the 
ban does not extend to resellers, meaning these models are still available, at least for the time 
being. The immediate impact on Apple will be negligible, both in terms of sales in these regions 
and public perception – if I can still buy an Apple handset, will go the thinking, then surely the 
brand can’t have done wrong?

We’ll be keeping a close eye on how this rather complex situation develops through 2019 – and 
we shouldn’t be the only ones. It’s no longer solely technology companies – such as Apple, 
Qualcomm and Huawei– which need to understand the lay of the IP licensing land. The gradual 
arrival of 5G has welcomed many new sectors into the communications and technology industry, 
all of which will need to get smart on IP.
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5G and the new culture clash

While earlier communications standards focussed primarily on connecting mobile devices to 
the internet and to each other, 5G is about unlocking significant opportunities in vertical sectors. 
Automotive, healthcare, mining, agriculture, manufacturing – it’s these industries where the more
compelling business cases lie, and which are driving the development of technologies.

This has been great for these sectors while business cases were purely hypothetical. However, 
2019 will see innovations come to fruition, and with them the issues and complexity of how to 
license crucial components of connected products. Major car manufacturers will need to consider 
every chipset, function and feature of their connected car; researching, negotiating and obtaining 
necessary patent licenses.

We’ll therefore witness a major culture clash in 2019, in which vertical sectors hoping to 
capitalise on 5G and the IoT will suddenly have to become technical experts and, as a result, 
know their stuff about IP. Failure to successfully navigate the IP landscape and ‘dance the 
FRAND dance’ could stifle progress and result in litigation.

An education in IP

Many of the vertical sectors now entering the IoT field are behind some of the most innovative 
ideas which, when realised, could bring huge socioeconomic benefits. Think of the rapidly-
growing market for connected wearables in the healthcare industry, for instance, or the 
productivity and efficiency gains promised by connected fleets of vehicles.

Many parties in vertical sectors will be dealing with situations they’ve never experienced before 
and will require guidance, education, and a clearcut route to licensing and lawfully using IP. In 
order to encourage innovation and allow for these ideas to come to be developed, it’s important 
that all stakeholders work together to decipher and determine new rules around IP licensing and 
management. This will involve education, new partnerships and the exchange of knowledge. 
FRAND must continue to underpin these, and help to create a just, amicable business 
environment for all, and a fertile ground for 5G.
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